
 

MINUTES OF MEETING 

BOARD OF ZONING AND BUILDING APPEALS 

SEPTEMBER 21, 2016 

*********************************************************************** 

 

Members Present:  Farrell, Brandt, Wolf, Christ, Pempus 

          

Presence Noted: Ray Reich, Building Commissioner 

 Andrew Bemer, Law Director 

          

************************************************************************ 

Mr. Pempus opened the September 21, 2016 meeting of the Board of Zoning and Building 

Appeals at 7:00 p.m. in Council Chambers of Rocky River City Hall.   

 

1.  CINDY AND DAVID LARUE – 21186 Avalon Dr. – PUBLIC HEARING – 

Renewal variance to re-construct a boat house with a height of 20’ vs. 15’ maximum 

height permitted for boat houses (Section 1153.15(i)(1)).  Mr. Dan Buckley of North 

Coast Marine Construction and Mr. David LaRue, homeowner, came forward to present the 

variance requests. 

 

Secretary Christ read the meeting notice and the names of the parties who received it.  The 

parties were sworn in.  Mr. Pempus said that he would like to make the disclosure that KS 

Associates, the civil engineer involved in the project, is a client of his in his capacity as 

Risk Manager for Oswald Companies.  He does not have a lot of contact with KS 

Associates, and he can fairly rule on this matter.  He asked the applicants if they have any 

issues with that disclosure.  Mr. LaRue and Mr. Buckley said that they have no issues with 

the disclosure. 

 

Mr. Buckley began by explaining that the boat house at the proposed height and square 

footage would not obstruct any views to the lake because of the significant drop-off of the 

hillside and that they would not be able to see it from their house either.  Mr. LaRue 

explained that they will be demolishing the existing boat house that has been in this 

location for approximately 12 years.  It was built on existing concrete pads, but the stairs 

have started moving and things have started shifting.  They would like to replace this with a 

concrete building and will relocate it further to the west side of the property than where the 

current boat house sits. 

 

Mr. Wolf said that he wonders about the western neighbor’s view to the east from the 

paved area down near the hillside.  Mr. LaRue said that those neighbors have stairs leading 

to a sitting area which is probably about the same height as the roof of this structure.  It 

does not obstruct their view to the lake.  Mr. Pempus said that the maximum permitted 

square footage is 250’ and they are asking for 384 sq. ft., which is a fairly large request.  

Mr. LaRue said that they designed it in order to take advantage of the length of the property 

and to create an area underneath for storage of kayaks and other beach items.  The living 

space will be bigger than it is now, and the sunning deck up above is the reason why they 

came out above Code.  This boat house is not to provide living space.   

 

Mr. Wolf asked whether the hand rail on the roof is included in the height measurement 

and whether the gross floor area takes into account the storage level as well as the living 
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level.  Building Commissioner Reich said that the railing is not included in the height 

measurement and that they only include the footprint of the building when determining 

gross floor area.  He said he reads it the same way he reads a garage that proposes storage 

above the parking. 

 

Referring to some of the answers that were listed on the variance application, Mr. Pempus 

said that it is significant that that they are not changing the character of the neighborhood 

by doing this.  Rather, they are replacing an existing structure and those are factors in the 

applicant’s favor.  Mr. Christ confirmed that the concrete deck is not included in the square 

footage calculation.  Mr. Reich said that Mr. Christ is correct. 

 

Mr. Farrell said that when this was before them 2 years ago, it was slightly larger than what 

is being proposed.  Mr. LaRue confirmed that and said that the cost estimates were 

significant because they had to put a sheet piling across the whole site as opposed to just 

installing straight piles.  This current plan is more economical in terms of the overall 

budget and the structure will be smaller. 

 

Mr. Christ moved to close the public hearing.  Mr. Brandt seconded. 

 

5 Ayes – 0 Nays 

Passed 

 

Mr. Christ moved to grant a variance to David and Cindy Larue, 21186 Avalon Dr., to 

reconstruct a boat house with a height of 20’ vs. 15’ maximum height permitted for boat 

houses.  The applicant has indicated his practical difficulties.  This is a replacement of the 

existing boat house and will not be visible from any other residences.  Mr. Brandt 

seconded. 

 

4 Ayes – 1 Nay (Wolf) 

GRANTED 

 

Mr. Christ moved to grant a variance to David and Cindy Larue, 21176 Avalon Dr., to 

replace an existing boat house with a gross floor area of 384 sq. ft. vs. 250 sq. ft. maximum 

gross floor area permitted for boat houses.  The applicant has indicated his practical 

difficulties and this will not be a 24-hour habitable space.  Mr. Brandt seconded. 

 

5 Ayes – 0 Nays 

GRANTED 

 

 

2.  JUSTIN BORRA – 19415 Frazier Dr. – PUBLIC HEARING – Variance to 

construct a garage addition with a gross floor area of 672 sq. ft. vs. 600 sq. ft. 

maximum floor area permitted; a Variance to construct a garage addition with a 2’ – 
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10” rear yard setback vs. 5’ rear yard setback required; and a Variance to construct a 

garage addition with a 2’ – 6” side yard setback vs. 5’ side yard setback required.  
Contractor Leo Shiekh came forward to present the variance requests. 

 

Secretary Christ read the meeting notice and the names of the parties who received it.  The 

applicant was sworn in.  Mr. Shiekh began by explaining that there are now 4 drivers in the 

Borra household, and they are proposing to add a third bay to their garage.  The driveway is 

long and narrow and, at the present time, when someone needs to exit the driveway, then 3 

other cars have to move.  They will also add some additional concrete for greater 

maneuverability on the driveway.  The materials of the garage will match the siding on the 

existing house addition and they will be installing a new roof on the existing garage as well 

as on the garage addition.  Mr. Wolf asked if they had considered simply installing a 

parking pad in the proposed location.  Mr. Shiekh said that this location is off to the side, 

which is why they believe an addition to the existing garage is a good idea.  They would 

prefer protection from the weather and greater security.  

 

Mr. Pempus said that the existing garage has a 2’ – 10” setback and it appears that they are 

just continuing that line along the rear of the garage.  Mr. Shiekh confirmed that and said 

that the lot gets narrower toward the back of it, and they will not come any closer to the 

rear property line with the addition.  Regarding the side yard, they will be encroaching into 

the setback at the tightest point, which is 2’ – 6”.  The front of the garage will have a 3’ – 

6” side yard setback.  Mr. Pempus said that it may be difficult to be able to maintain the 

garage with a 2’ – 10” rear setback and a 2’ – 6” side yard setback.  Mr. Shiekh said that 

they are able to maintain the existing garage.  He did not discuss this issue with the 

homeowner, but they currently have a landscaping company who is able to get around the 

garage for maintenance.  

 

Mr. Christ asked why they are asking for a 14’ garage, which is larger than a 1-car garage 

but smaller than a 2-car garage.  Mr. Shiekh said that the homeowner has a 2014 Toyota 

Forerunner and the garage will have an 8’ door.  Mr. Brandt said that they will have to back 

out of the proposed garage but the existing garage can still use the turn-out to exit.  Mr. 

Shiekh said that he suggested to the homeowner that they back into the new garage for 

easier mobility. 

 

Mr. Christ said that there is a neighbor’s garage on the other side of the proposed garage.  

While it is close to the property line, the view of this would not be seen by the neighbor.  

Mr. Shiekh said that the neighbor to the north has seen the plans and has no problem with 

it.  Mr. Christ asked Mr. Shiekh to confirm that the foundation of the existing garage is in 

good condition.  Mr. Shiekh said that the existing garage and the foundation are completely 

sound. 

 

Mr. Wolf asked if the existing hedges to the north and the west will stay.  Mr. Shiekh said 

that the hedges will be cleared for the project.  There are fences across those portions of the 
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property, but he is not sure who owns them.  Mr. Wolf said that the rear property line tapers 

down to 40’.  It is not unusual to have 3-car garages in this neighborhood and they are 

maintaining a house rather than demolishing an existing home and building a 3-car garage 

beside, which is what he noted as he looked at the project.   

 

Mr. Farrell said that since the 30” setback is only at the back corner but he thinks they will 

still have room to get around it.  He said that the neighbor behind them just uses that space 

behind his garage for storage.   

 

Mr. Christ moved to close the public hearing.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

Passed 

 

Mr. Christ moved to grant a variance to Justin Borra, 19415 Frazier Dr., to construct a 

garage addition with a gross floor area of 672 sq. ft. vs. 600 sq. ft. maximum gross floor 

area permitted.  The applicant has indicated the practical difficulties with providing an 

additional enclosed parking space and the need to increase the normal size accordingly, and 

this is a reasonable solution.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

GRANTED 

 

Mr. Christ moved to grant a variance to Justin Borra, 19415 Frazier Dr., to construct a 

garage addition with 2’ – 10” rear yard setback vs. 5’ rear yard setback required.  The 

applicant has indicated the practical difficulties and this is the same dimension of the 

existing garage.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

GRANTED 

 

Mr. Christ moved to grant a variance to Justin Borra, 19415 Frazier Dr., to construct a 

garage addition with a 2’ – 6” side yard setback vs. 5’ side yard setback required.  The 

applicant has indicated the practical difficulties with providing the needed space for the 

vehicle.  The 30” measurement is at the rear corner only and increases slightly as the 

garage comes forward.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

GRANTED 
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3.  AMY AND JEREMY EBERLEIN – 21891 Avalon Dr. (Variance #1 and #2) – and 

– MICHAEL AND ELIZABETH KELLY – 21890 Lake Rd. (Variance #1 only) – 

PUBLIC HEARING – Variance to retain a 6’ board-on-board fence in the rear yard 

along the rear property live vs.  Any portion over 5’ in height shall be constructed of 

materials that are 50% transparent when viewed perpendicular to the fence, and a 

Variance to retain a 5’ – 6” board-on-board fence in the rear yard along the side 

property line vs. any portion over 5’ in height shall be constructed of materials that 

are 50% transparent when viewed perpendicular to the fence (Section 1153.15(j)(7)).  
Mr. Jeremy Eberlein and Ms. Elizabeth Kelly, property owners, came forward to present 

the variance requests.  Also present is Mr. Bill Stavole, 21873 Avalon Dr., the neighbor to 

the east of the Eberlein property and to the north of the Kelly property.   

 

Secretary Christ read the meeting notice and the names of the parties who received it.  The 

applicant was sworn in.  Mr. Pempus asked Law Director Bemer if he can explain the 

reasoning for the joint variance request.  Mr. Bemer said that the fence encompasses two 

rear yards and was put up as one job, so both homeowners will need a variance to retain the 

rear yard fence. 

 

Mr. Eberlein explained that the 6’ rear yard fence has been up for about 18 months, and he 

thought that the contractor pulled the permit because permitting was stated in their contract.  

The fence was part of a much larger project, which was a new detached garage, as well as a 

second story addition, which was all permitted and approved.  The fence was the final piece 

of the project and was installed after the garage was constructed.  They believed that the 

fence contractor pulled the permit and were unaware that he did not follow the proper 

procedure.  Building Commissioner Reich said that they discovered there was no permit for 

the rear fence when they were discussing the side yard fence.  Mr. Eberlein said that the 

fence is a continuation of the fence that was constructed by their neighbor to the west, 

which is also 6’ high.  He said that the yards are laid out in such a way where they have 

two rear yard neighbors and their goal was to continue the same fence that already existed 

behind half of their other neighbor’s yard.  They extended behind the Kelly’s yard out of 

courtesy to them, because they didn’t think that removing the black chain link fence from 

half of their rear property line, install a fence and leave the other half of their yard with the 

rest of the chain link fence was the right thing to do.  They offered to extend the fence the 

entire distance of the Kelly’s property because they thought it was the courteous thing to 

do. 

 

Mr. Pempus asked Mr. Eberlein if he spoke to his contractor about the rear yard fence and 

asked him why they didn’t get a permit.  Mr. Eberlein said that they spoke with their 

contractor, who said that he did not realize that they didn’t get a permit.  He also learned 

that the contractor was not registered with the City at the time he did the work.  He had the 

same contractor for both fences. 
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Mrs. Kelly said that they have a swimming pool and the Eberlein’s survey revealed that the 

chain link fence was actually on Eberlein’s property and it was their right to take it down.  

It was courteous of the Eberleins to extend the fence that they believed was permitted and 

permissible.  They did not know that 50% openness is required for the last foot of a 6’ tall 

fence.  Mr. Eberlein added that there are plants that go as high as 16’ behind their house 

and the Kelly’s house.  Because their neighbor has a pool, it is more appropriate to have a 

6’ fence.   

 

Mr. Stavole said that he brought a court reporter this evening because he heard a disturbing 

conversation between his two rear yard neighbors.  Mr. Kelly and Mr. Keller were speaking 

and they did not know he was able to hear their conversation.  He heard Mr. Keller tell Mr. 

Kelly that he would have no problem getting the variance approved for the rear fence 

because he had talked to his friend at City Hall, Michael O’Shea, and everything was going 

to be fine.  This conversation was enough of a concern for him that he thought a proper 

record needed to be established here.  What happened here with the rear fence and the side 

fence is unfortunate, wrongful, and it needs to be corrected because it definitely impacts his 

property to a great degree. 

 

Regarding the rear fence, Mr. Savole said that it is actually taller than 6’ and he offered the 

Board photos he referred to as Exhibit 1.  There is a retaining wall in the rear yard and, 

measuring from the ground on his side to the top of the fence, the fence is 6’ – 9” tall.  He 

also measured it on the other side of the fence, which is the Kelly’s side, to see how far the 

property goes down.  There is a 3” difference between his property and the Kelly’s 

property, so the measurement is 6’ – 6” on the Kelly’s side, but from his perspective, the 

fence is 6’ – 9” tall.  The maximum height permitted is 5’ tall, or 6’ with 1’ of lattice on 

top.  He contends that the reason for the ordinance is to soften the impact of the fence for 

the neighboring properties, and said that the photos also represent the box-like environment 

in his entire back yard, which he said is overwhelming because the fence is too high.  What 

they have in their yard now looks like a billboard.  He does not believe that it is the City’s 

desire to have the situation he has in his back yard now.  The point of City ordinances are 

to provide consistency throughout neighborhoods.  He does not agree with the Eberlein’s 

claim that this fence is aesthetically pleasing. 

 

Mr. Stavole paraphrased the responses that were contained in the Variance Application, 

one of which states that the contractor was responsible for securing the permit, so it is not 

their fault.  Since the contractor breached his contract, the Eberleins have a right to have 

him fix it.  They said that they want to match the fence on the west side of their property.  

The application for permit on the fence Mr. Eberlein was trying to match was issued in 

2012 for a 5’ board-on-board fence, but they constructed a 6’ – 3” fence without the 

permission of the City or the BZA, which is illegal.  Mr. Eberlein copied that fence for 

consistency, which makes their fence illegal, as well.  He paraphrased Development Code 

Section 1185.01 regarding how the preservation of existing trees and vegetation, as well as 

the planting of new trees and vegetation can significantly add to the quality of the physical 
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environment in Rocky River.  He contends that the residents of Rocky River would not 

want board-on-board fences throughout their entire properties.  It is not their right to 

overtake his backyard with a billboard.  He said that they have not shown any practical 

difficulty and there are no special circumstances.  The variance is substantial and the 

character of the neighborhood has been substantially altered because the fence is so large 

and it overtakes his backyard.  Mr. Stavole continued by saying that the applicants claim 

that they did not know what the law about fences is,  However, they never bothered to 

inform themselves, so that is not a good excuse.  They could have simply installed a fence 

that complies with the City ordinances and the contractor should be responsible for 

correcting the height.  This fence does not comply with the intent or the spirit of the zoning 

requirement and it causes substantial detriment to his property because it will be worth a lot 

less with a 6’ – 9” fence in their backyard that does not have lattice on top to soften it.  He 

asks that this Board deny this variance request. 

 

Law Director Bemer said that before they go any further, he would like to address what Mr. 

Stavole brought up regarding Mike O’Shea.  He stepped out of the meeting to call Mr. 

O’Shea to find out if he was contacted regarding this particular variance.  He disavows any 

knowledge of anything about this project and Mr. Bemer said he did not know about it 

either.  Mr. Bemer said that Mr. O’Shea knows Mr. Stavole because we prosecuted 

someone on his behalf.  He is not sure why Mr. Stavole made the gratuitous comment and 

if he would like to poll everyone in the room to indicate that nobody had any undue 

influence or communication from anybody anywhere at City Hall concerning this project, 

we can do that right now.  Mr. Stavole said that he will assume that the Board will remain 

independent, but it was just a conversation that he overheard.  Law Director Bemer said 

that he does not think that the comment was appropriate because Mr. Stavole is an attorney, 

and he knows about hearsay.  Mr. Stavole said he respectfully disagrees with Mr. Bemer 

but he apologizes if he offended anyone.   

 

Mr. Pempus asked Mr. Stavole if he had any thoughts about the fences as they were being 

constructed.  Mr. Stavole said that they bought the house in January of 2014 and did not 

move in until July or August of 2015.  He wrongly assumed that it had been permitted, and 

because they were not living in the house at the time, the notice did not reach them.  When 

the problem came up with the side fence and he asked Mr. Eberlein to be sure that it was 

permitted, Mr. Eberlein acted very negatively.  Mr. Eberlein said that Mr. Stavole is lying 

and they never had a conversation like that.  They have supporting letters from all other 

neighbors because the fence is built into their landscaping at this time.  They were asked 

prior to installation if they had a problem with a board-on-board fence along the rear 

property line but Mr. Stavole did not live there at that time.  They got a permit for the 5’ 

fence after they spoke with Mr. Stavole.  Mr. Stavole said that Mrs. Eberlein told him that 

they were going to put up a 6’ fence.   

 

Mr. Eberlein said that they paid for a survey but they installed the fence 6” from their 

property line and that most of the neighbors want the 6’ fence to remain.  Mrs. Kelly said 
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that there is a shed in Mr. Stavole’s yard that blocks approximately 10’ of the fence and 

there are pine trees back there, so she is not sure that he can see much of the fence.  Mr. 

Stavole responded that the shed does not block the view of the fence.  

 

Mr. Stavole said that the fence along the side yard is 5’ – 6” tall and it does not comply 

with the ordinance.  They raised the fence 4” off the ground and 6” off the ground in some 

locations.  A fence is measured from the natural grade to the top-most part of the fence and 

they intentionally violated the Code.  He explained conversations he had with the Eberleins 

and the fence contractor, and said that this incorrect installation was done intentionally.  He 

said that their warning states that the grade is not to be raised in order to achieve the 5’ 

height, but they raised the grade anyway.  Mr. Stavole passed out his Exhibit 2 to the Board 

which shows the height of the fence, the way they graded their property below the fence, 

and how the fence looks from his side of it.  He said there is nothing that qualifies as a 

practical difficulty and the extra 6” on the side yard fence contributes further to the “boxy” 

feel that is going on in their back yard. 

 

Building Commissioner Reich said that as constructed, the fence heights from the grade 

measure differently along their entire length and it should be measured from the natural 

grade.  Mr. Pempus asked if the fence notice should say the fence height along the rear 

property line is 6’ – 6”.  Building Commissioner Reicht said that the applicant told us it 

was 6’ tall, which is why the notice reads that way.  Mr. Brandt said that he thinks that a 

fence should be level at the top instead of following the changes in grade, which would 

cause it to not be level or aesthetically pleasing.  He said that the fence would logically be 

measured from the property owner’s side on which it is built.  Mr. Eberlein said that the 

variation of the fence height is because there were bushes and an entire root system 

removed from where the fence was installed.  They installed the fence before they leveled 

the grade.  He said the gap is there to allow for the proper grade near their patio because 

they have not yet installed a gutter.  They will have water issues if they do not level the 

grade around the window well.  They have since graded along the majority of the fence and 

a fence panel should not touch the ground when it is installed because the boards will rot.   

 

Mr. Wolf said that the height of the fence is not measured by the length of the board, but 

rather the height of the fence from grade.  He said that you cannot take a standard fence and 

comply with the Code in Rocky River because it will be a 5’ – 2” or 5’ – 3” fence.  The 

boards must be cut in order to comply, like he did in his own yard.  Mr. Brandt said that 

raising a fence off of the ground 1” or 1.5”, is still in the spirit of a 5’ fence.  He thinks that 

if they were to ask every homeowner to take that small amount off of each fence board, 

then they would be doing a disservice to the community.  Mr. Stavole pointed out that the 

difference is 6” in height because his neighbor built up his grade that much.  The fence 

contractor was told that he was installing the fence incorrectly at the very beginning, but 

the project went forward anyway.  He does not think that this kind of conduct should be 

sanctioned by this Board. 
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Law Director Bemer said that the Building Commissioner has a tolerance and if he sees 

that a fence is slightly off the ground, then he will call it an acceptable fence.  The photos 

show that there are 4” or larger gaps under the fence, which he considers sloppy 

workmanship. He suggested they address the actual height of the fence. 

 

Mr. Pempus asked Building Commissioner Reich if homeowners typically install 5’ fence 

this way.  Mr. Reich responded that the Eberlein’s built up a mulch bed, which causes the 

fence to measure properly on their side, but it’s higher on the neighbor’s side.  Mr. Farrell 

asked if the posts are set in concrete and Mr. Eberlein responded that he believes they are 

set in concrete. 

 

Mr. Farrell said that he thinks this should have been graded down to undisturbed earth 

before the 5’ fence was installed.  However, he does not think that the height is 

outrageously overdone.  Regarding the rear fence, the City came up with an option for an 

acceptable 6’ fence for the reasons that Mr. Stavole stated, which is that the lattice softens 

the look of the fence.  He thinks that the rear yard fence is more out of compliance than the 

side yard fence, and it is beyond just a minor variance request. 

 

Mr. Christ said he believes that fences look a lot better being level at the top rather than 

following the grade.  He agrees that up to 2” off the ground is reasonable but the fence is 

not level from the house all the way to the back.  Regarding the back fence, the permit for 

the fence the applicants tried to match said it was supposed to be a 5’ fence but it was 

installed in 2012.  He asked Law Director Bemer is the City would make them correct that 

fence.  Law Director said that said that the City will not pursue that fence for correction. A 

permit was issued for that fence and even though it was not constructed to the 

specifications of the permit, there is a time limit for ordering corrections to be made to it.  

Mr. Christ said that the rear fence is also not level. 

 

Mr. Wolf commended the applicants on all of the wonderful work they have done on their 

property.  He appreciates that different people have different goals when it comes to their 

backyards, but it is clearly an objective of the City for fences to be constructed a certain 

way, which is why he has trouble favoring this application.   

 

Mr. Farrell asked Mr. Reich if the fences were properly constructed, regardless of the 

height variations.  Mr. Reich responded that they are properly installed but the grade differs 

on both sides because one side has been built up.  Mr. Wolf said that he believes that you 

certainly should look at the ground level on the immediately adjoining property.  Law 

Director Bemer said that we measure fences from the side of the property owner who is 

putting it up.  If they are on a cliff, then they would not be measured from the bottom of the 

cliff.  He said that this Board may want to see if there can be a compromise regarding the 

height to approximately 5’ – 2” so that it is closer to the tolerance.   
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Mr. Eberlein said that the grade on Mr. Stavole’s side is probably depressed and they have 

attempted to correct that after they removed the hedge and regraded it after the fence was 

put in.  He said that following the removal of the hedge, the grading has not been done on 

Mr. Stavole’s side.  Mr. Stavole referred to Development Code Section 1123.02(b)(63), 

which states that when a fence is erected on mounded earth, it should be measured from the 

average site grade, prior to the addition of the mound, to the tallest element of the fence. 

 

Mr. Farrell said that the 5’ fence is not unreasonably installed.  It might be 2” higher than 

what may be the normal tolerance, but he does not think that the extra 2” is unreasonable to 

leave as it is.  He agrees that the back fence is a major code violation and it should be fixed. 

 

Mr. Christ said that he is hesitating because they have 2 situations.  If he understands it 

correctly, the Board is really saying that the 5’ fence can be as high as 5’ - 2”.  More 

discussion was had about the location of the hedge that was removed and Mr. Eberlein said 

they removed the hedge with the intention of erecting a fence.  Mr. Stavole said he does not 

agree that the root system of the hedge was entirely on his neighbor’s property.  

 

More discussion was had about the height of the fence relating to the applicant’s built up 

grade.  Mr. Farrell said that he is trying to establish whether the fence is higher than a 5’ 

fence is allowed to be because of the way it was installed.  To him, a 5’- 4” fence is higher 

than 5’, but he wonders why it is such an issue.  Mr. Stavole said that it is a lot easier to 

cover a 5’ fence with landscaping than it is to cover a 5’’ – 4” or 5’- 6”.  Mr. Farrell said he 

does not see why that extra 4” or 5” makes a difference.  Mr. Stavole said that the blatant 

disregard for the ordinance should not be condoned and the fences in total are a detriment 

to his property.  He feels that the shorter the fence, the better. 

 

Law Director Bemer said that this Board is very in-depth at trying to impact compromise, 

but he thinks they are at impasse.  Mr. Brandt said he would like to offer the parties a 

chance to add anything that hasn’t been brought up yet.  Mrs. Kelly said that she has never 

measured the fence and she does not know if the measurements that Mr. Stavole has 

pictures of are accurate or whether any of the Board members have measured the fence 

from both sides.  She thinks that a ruling based on not having measurements of their own 

and taking his word for it when it may not truly be the case, is not right.  Mr. Stavole 

responded that those are the actual measurements and the pictures were provided to show 

that.  Mr. Farrell said he has no reason to question the measurements and he thinks that 

some sort of compromise could be reached because the so-called 5’ fence is not much of a 

violation.  However, the rear fence should be corrected to comply with our ordinance. 

 

Mr. Eberlein said that his intention throughout this process was to be neighborly, which is 

why he asked Mr. Stavole what he wanted.  He said he wanted a 5’ fence and also said that 

he didn’t like their survey, which is why they moved the fence 6”.  He didn’t know they 

had an issue until Mr. Stavole called Mr. Reich out.  Regarding the rear fence, he now 

realizes that the contractor did not get a permit, but he also thought he was being a nice 
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neighbor by paying for the whole fence.  None of this was maliciously done to work 

outside of the code or not be a good neighbor and overpower someone.  It was with the 

intent of making his property better, complying with what the neighbors wanted.  He asked 

all of his neighbors who lived there at the time if it was okay, and all of them said yes.  He 

does not want that lost in this discussion.  In addition, every other neighbor wants the 6’ 

fence, so to come to the conclusion that the 6’ fence has to come down is a detriment to 

every other neighbor, except for Mr. Stavole.  He would concede to rectify the portion of 

the 6’ fence behind Mr. Stavole, but he does not think it is fair to the other neighbors to tear 

down the fence, and disrupt their properties as well as his. 

 

Mr. Pempus moved to close the public hearing.  Mr. Christ seconded.   

 

5 Ayes – 0 Nays 

Passed 

 

Mr. Christ said that regarding the side yard fence, he is hearing from the Board that the 

fence seems to be reasonable and the City should re-measure it to see whether it is within a 

reasonable tolerance of a couple of inches, and accept it if it is.  If not, it should be 

addressed.  Mr. Farrell said that his opinion is that the side fence is okay.  It might be 

wrong, but it’s not so wrong that shortening it will make a difference.  There will still be 5’ 

boards there, even if you adjust it down 2” to 4”.  He said that the rear fence is way out of 

compliance and the contractor should fix it.  Had he gotten a permit, he would have known 

what type of fence was allowed. 

 

Mr. Farrell moved to grant a variance to retain a 5’ – 6” board-on-board fence in the rear 

yard along the side property line vs. any portion over 5’ in height shall be constructed of 

materials that are 50% transparent when viewed perpendicular to the fence.  The 5’ – 6” 

fence varies in height, but this is the average height of the fence.  This is a reasonable 

variance.  Mr. Brandt seconded. 

 

4 Ayes – 1 Nay (Wolf) 

GRANTED 

 

Mr. Farrell moved to retain the 6’ board-on-board fence in the rear yard along the rear 

property line vs. any portion over 5’ in height shall be constructed of materials that are 50% 

transparent when viewed perpendicular to the fence.  Mr. Brandt seconded. 

 

1 Aye (Brandt) – 4 Nays 

DENIED 
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4.  ZIAD HAYEK (Z DENTIST LLC) – 19680 Center Ridge Rd. – Variance to locate 

a monument sign with an electronic message board 26’ from the street right-of-way 

vs. 35’ minimum building setback required (Section 1193.07(e) - Note (a)); a variance 

to locate a monument sign with an electronic message board 19.5’ from the side lot 

line vs. 30’ minimum setback from side lot line required (Section 1193.07(e)1.b.), a 

variance to locate a monument sign with an electronic message board 2’ from the 

right-of-way vs. 5’ minimum setback required (Section 1193.07(e)1.b.), and a variance 

to install a monument sign with an electronic message board portion of 100% of the 

sign area vs. electronic message board portion of a sign shall not exceed 40% of the 

sign area (Section 1193.07(e)(7)B).  Dr. Ziad Hayak, property owner, and Mr. Skip 

Collins, Sign Contractor, came forward to present the variance requests. 

 

Secretary Christ read the meeting notice and the names of the parties who received it.  The 

applicants were sworn in.  Mr. Collins began by explaining that they would like to install a 

message center and remove the existing pole sign.  They would like to be able to advertise 

specials that are being offered at Z Dentist.  Mr. Pempus said that this Board applauds the 

Doctor’s investment in the community and they always want to accommodate applicants 

when they can.  However, this sign generates the need for 4 variances.  Mr. Collins said 

that he was under the impression that the building is far enough back from the right-of-

way, at 26’.  He was not aware that this variance was necessary.  Mr. Brandt asked if this 

will be located where the existing pole sign is.  Mr. Collins confirmed, that and said they 

moved it back a few inches to get the 3’ distance from the sidewalk.   

 

Mr. Wolf asked Ms. Straub if the existing pole sign would be approved today, and whether 

they must take the sign down entirely when a tenant is changing and the existing sign is 

non-compliant.  Ms. Straub said that they allow the replacement of the business name on an 

existing sign.  Mr. Collins said that the dentist would like to remove the existing pole sign.  

 

Mr. Pempus confirmed with Building Commissioner Reich that the intent of the Code 

referring to building setback is to prevent a cluttered look when the building is closer to the 

right-of-way.  Mr. Reich confirmed that.  Mr. Christ asked if this is 2 separate parcels, and 

it was confirmed that they are 2 separate parcels. The sign being proposed would sit on one 

of the parcels and the building is situated on the other parcel.  Mr. Farrell said that it used 

to be that this Board could decide if an applicant needs a ground sign.  Ms. Straub said that 

the Code has been changed to allow ground signs if they can meet all of the setbacks.  Mr. 

Farrell asked if they are allowed to have a sign on 2 sides of the building because it is a 

corner lot.  Ms. Straub said that a sign on the side of the building, as well as on the front, 

would be allowed because of the fact that it is a corner lot.  Mr. Farrell said he questions 

the need for the monument sign, not to mention an electronic sign, because there is only 1 

business located here and because an additional sign is allowed on the side of the building.     

 

Discussion was had about the width of the lot and it was determined that the legal frontage 

as determined by the County Auditor, is adequate.  Mr. Brandt said that since there is an 
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existing pole sign and they are trying to follow the Master Plan, he is behind dropping the 

sign down to the ground.  He is with Mr. Farrell in that he is not sure he is behind the size 

of the electronic messaging portion.  Mr. Christ questioned whether they should have 

separated out the need for a ground sign and the need for the electronics.  Ms. Straub said 

that an electronic message board is allowed in this zoning district, but the electronic portion 

can only take up 40% of the sign area, which is the fourth variance request.  Mr. Farrell 

said that the first question would answer whether this Board thinks they need a ground sign 

at this location, based on the building setback.   

 

Mr. Farrell questioned why this sign can’t be located 5’ from the right-of-way.  Mr. Collins 

said that he thought that 3’ was acceptable.  Mr. Christ said that the existing pole sign is not 

in the vision of anybody coming up the side street.  Mr. Collins said that the proposed sign 

would not block anyone’s view on Gasser Blvd.  Mr. Christ said that he disagrees because 

he personally drove up the side street and the sign in this proposed location can block the 

view of drivers who are turning onto Center Ridge Rd. from Gasser Blvd. 

 

Mr. Pempus said that he thinks they need to make a decision on the first variance request 

and then they can move on to the other requests.  He would like to close the public hearing 

for the first variance request and then they can make a decision on the electronics when 

they get to the fourth variance request.  Mr. Christ said he is concerned about the electronic 

portion in its entirety, regardless of the size of it.  Mr. Brandt asked whether they can make 

it a condition of approval of a ground sign with no electronic message portion.  Law 

Director Bemer addressed the applicants, saying they are hearing negative discussion about 

the electronic nature of the monument sign.  As a result, if the applicant is willing to 

withdraw the electronic portion of the signage, then the Board may look more favorably on 

a straight monument sign at the proposed location.  Mr. Christ said he thinks electronic 

signs are troublesome on streets with traffic.  He said that moving the sign might change 

that slightly, but he still feels that a message board located this close to an intersection, is 

troubling.  He said that they are only allowed a static sign with one message change per 

day, but they are supposed to be looking at the hardship involved in the request, and the 

applicants have not stated a hardship.  Mr. Collins said that they don’t have much of a 

hardship.  Mr. Christ said that if there is no hardship, then they are not supposed to allow 

this.  Mr. Wolf said that he does not favor a monument sign in this location.  He appreciates 

what they are doing to improve the building and he definitely does not like the pole sign.  

He does not think message signs create an attractive environment that they should be trying 

to create on the major streets in the City.  He opposes a monument sign for the same 

reasons he did at Auto Zone and he thinks there are other opportunities here to create 

signage. 

 

Mr. Pempus said that the applicants have three options.  They can either table this request, 

present a compromise based on the discussion, or ask the Board to vote on the variances.  

Mr. Collins responded that they would like to table this item.   

 



Board of Zoning and Building Appeals  

Minutes of Meeting 

September 21, 2016 

Page 14 of 16 

 

 

Mr. Christ moved to table this item for up to 60 days.  Mr. Brandt seconded. 

 

5 Ayes – 0 Nays 

 

 

5.  JOHN ZUERCHER – 19910 Roslyn Dr. – PUBLIC HEARING – Variance to 

construct a detached garage with a height of 20’ – 8” vs. 15’ maximum height 

permitted for garages (Section 1153.09(b)) and a Variance to construct a 720 sq. ft. 

detached garage vs. 600 sq. ft. maximum permitted (Section:  1153.15(c)).  Mr. John 

Zuercher, homeowner, and Mr. Paul Murray, contractor, came forward to present the 

variance requests. 

 

Secretary Christ read the meeting notice and the names of the parties who received it.  The 

applicants were sworn in.  Mr. Murray began by explaining that Mr. Zuercher would like to 

replace the existing garage in his rear yard.  As a contractor, Mr. Murray said that he has 

constructed at least a dozen garages in Rocky River that required height variances.  It is a 

storage issue because Mr. Zuercher’s lot is small and they lack storage space inside their 

home.  In this case, Mr. Zuercher has a Moses Cleveland tree in the back yard, which won’t 

be affected by the new garage, but it is in the way.  He also has a new driver, so there will 

be another car in the driveway.  The garage will be gabled to match the existing house and 

the materials will match the home, as well.  Their architect designed a nice garage that does 

not look like a monstrosity and one that matches the home as if it belongs there.  Mr. 

Murray offered photos of other garages he has constructed in the City. 

 

Mr. Pempus asked if the storage area will be a habitable space and whether there will be 

running water in it. Mr. Zuercher said that the space will not be habitable and that the only 

utility will be electricity for a light.  He is one of the few homeowners who have not added 

an addition to their home.  Mr. Brandt asked about the columns in the plans.  Mr. Wolf said 

that the posts and the roof overhang will not be included on the garage.  Mr. Zuercher said 

that the garage will be 5’ off of the property line on the side, which will improve the 

current side setback and there will be 7.5’ between the garage and the rear property line.  

The larger portion will extend toward the interior of his lot, and he is well within the lot 

coverage requirement.   

 

Mr. Zuercher’s rear yard neighbor came forward and said he is in full support of the 

proposed garage, regardless of the fact that there are windows on the back of it which face 

him.  Mr. Zuercher said he added the windows for more natural light in the storage area and 

he could make them smaller.  Mr. Christ said that the windows go with the habitable space 

idea, which may cause it to become occupied space because it is such a nice room.  Mr. 

Zuercher said that he has no intention of making it a habitable space.  The rear of their 

property is 120’ wide, so they border 4 neighbors behind him and 3 of those garages are far 

more of an eyesore than his garage will be.  He said that the windows in the back of the 

garage add to the character of the garage and make it appear to be more a part of the house.  
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Mr. Christ said that the fact that the garage is 30’ may be driving the total height that they 

need, and asked if they looked at changing the orientation of the roof.  Since they did not 

cut a section in the plans, he does not necessarily know the need for the 20’ height.  Mr. 

Murray said that the orientation of the roof is what is driving the height.  Mr. Zuercher said 

that if they turn the roof the other way then it would not match the house.  In addition, he 

wants to park 2 cars with space for bikes behind them, which is why he wants the garage to 

be as long as he is proposing.  Turning the orientation of the roof would change the shape 

of the storage space.  Mr. Christ said he likes the design, but is struggling with the height of 

20’.  He said that this Board usually sees requests for heights of 18’ or 19’.  Mr. Zuercher 

said that these are identical plans as a previous garage that was approved for the same 

height.   

 

Mr. Farrell said that they are often concerned whether the roof pitch matches the house.  

This proposed garage has an 11/12 pitch but the house looks to be 8/12 or 9/12. They look 

for a reason to grant a variance and, other than the fact that they want more storage, which 

everybody wants, other people seem to be able to work within the confines of our 

ordinances.  Mr. Zuercher said that the orientation of the roof which matches the house, 

and that he wants a room that is 24’ x 24’ for storage, rather than a more narrow storage 

space.  Mr. Christ said that they have the option to put dormers off to the side if the pitch is 

turned the other way.  Mr. Zuercher said that it will be hard to carry large items through the 

storage area if it is long and narrow and that a square room is much better for storage.  Mr. 

Murray said that all of the garages he has brought before this Board were 5’ above the 

allowable height. 

 

Mr. Brandt said he does not have a problem with the height and he likes the orientation of 

the garage roof.  Mr. Zuercher said that if he removed the tree in his yard, he could attach 

the garage to the house and make it much higher.  He wants to keep the Moses Cleveland 

tree and retain the current footprint of his house.   

 

Mr. Brandt moved to close the public hearing.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

Passed 

 

Mr. Brandt moved to grant a variance to John Zuercher, 19910 Roslyn Drive, to construct a 

detached garage with a height of 20’ – 8” vs. 15’ maximum height permitted for garages.   

The height is due to the fact that the slope is running front to back, which is the longest 

dimension of the garage.  Mr. Farrell seconded. 

 

4Ayes – 1 Nay (Christ) 

GRANTED 

 



Board of Zoning and Building Appeals  

Minutes of Meeting 

September 21, 2016 

Page 16 of 16 

 

 

Mr. Brandt moved to grant a variance to John Zuercher, 19910 Roslyn Drive, to construct a 

720 sq. ft. detached garage vs. 600 sq. ft. maximum permitted.  Per the applicants’ 

testimony, they are maintaining the basic location of the existing garage and meeting all of 

the required setbacks.  The area of the garage will be slightly larger to accommodate the 2 

cars with space in the front for bicycles.  Mr. Farrell seconded. 

 

5 Ayes – 0 Nays 

GRANTED 

 

The meeting adjourned at 9:50 p.m. 

 

 

 

             

Eric Pempus, Chairman    Patrick Farrell, Vice Chairman 
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